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1ha llonorablae Ronana A. DBunuelos
Trcasurer of tho Uuited States
Treagury departoedt

Dear Hrs, Lonueclost veo

e

By lottor datew August 17, 1972, fila reference CC~VIP 4,
Hya. Reboeea M. Volknan, Spoeial Assisctant Treasurer, fervarded to us

Arvy (FPiaunee) checl: Lo, 11.008,&39. drewn Aunust 31, 1970, for $634.69,

ovexr aynbal 5973, to the ordar of Jliny Rogeors, and the valated file,
with a request for advice as to wuicther there is a lepal basie for
continuiny roclaaation action analnst the bank or vhethor the peyeo
ohauld bo held lichbie for refund of the amsount involiad,

The file shows that after vour office ascertained that tho
oricinal chack ns well =5 tha aubctituto chaels, wvhich hod been ircusd
Lo tie pyyde uader currcut procedurss, were both negotianied bz tha
payeco and paid, tho Vinciee Offico ot Fort MoPhoevson, Gecraia, uos
requested on l'evezber )7, 1970, to cifzct colleation of the crouwmt of
$634.09 fron 16 ravea, bLubascouantly, :I.n » Jetter dated Uoavenbar 23,
1970, the payecs infoimed you thot ha did not veecive the oxiginal
check aud that it docs not baar his cadoracuent, s stated, however,
that he received and cashed the substictute checlt, In his levter of
Rovenber 24, 1979, he stated that he had in Lda oflice u ruvbar otazp
boaring a feasoi-dle of his olgnrature and that the endorscaznt 2n the
ovisinal checit resenbled the rubber-ctemp ioprint.

On March 4, 1971, the payce exccuted the prascribed form foeo
walddng claia aqednct the Undted Stctes on account of the nounreceint

and nonnesotiation of the oripinal cleck, bLut deleted tho clain clauvo
thercon incspuch as he hud nesstiated the subatitute checl: ond reecived
tho proceedo thcreof. lie indicated on the form that he usuzlly casaed
his checks at the Pameers National Lank or Pivat Natlonal liaxl:., Opelika,
Alabaina, vhereas the gubicet checl: wae cashed at the liational faunk of

Fort Beaning, Ioxt Banniug, Georgia.

Tho iavestigation by the United Statas Secret Service vevealed -
wat the chack wou wegotiated on aa cndovscaent mada hy the rubbars |

stewp dxprint of the po)ov.e'.: naca 2y 0 Person wroya 1dcn::lci could not
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"be establiched aftoy it apparently hod been removed from a pout ofiice

box uded Ly the payea and another military member in comnection with
activities for tha U.8, Anzy Rocruicing Service. It was also revealed
that the rvudber gtaop wan kept on the top of the payee's desk at all
tices and that 1t uas not otolen, An opinion rendered by the Lvaniner
of Qaastionod Docuster "1 48 to the effect that the ocaped icoressions -
of the payce's cirna.ura centained 1in one of his Jlettevs for conparison
purpases cenpared favorcb;y*uith thie rubbey—-atenpad irpression of the
payeo'a nae on the original check.

Reclamaticn procecdinfo were undertaken by your offica erd in
reoponage to tho yvequast {of refund tho sacond endcrsar, the Kacional
Dan% of Yort Tcuning, declined rofund on the conteation that it 10 o
holdaz in due course becausa it toolke the choclk for veluc awnd in good
faith end vithovt notice of rny infirnity in the instrez2ont or defect
in tha title, %he banl: also danied lisbility on en askortion that ‘tha
1o conceraing checlis currontly states that vhen one of tvo innocent
poroons must guffer by the act of a thivd persen, he who puts it in Lhe
poar of the third person to infilet the injury shall hear the loss."

ne ban: further contends tast the payec and cn oblination to proccut
tha rubder otonn of hia gicnature fro: unauthovized use ead thae Af ks
had purformed thio abligation tho incldent wvould not have tahea plece.

The Spacial Aszistent ‘frcesurer hea furnished a resume of the
facts and efrcunstances ourrouwdiirn the nogotiacion of the checit ead
advicco of the wosition telien by tie seoond cudorser. iIn view of the
valntod civewsrscances, sha hea reguasted civier 62 to vhethor her office
has eny lepul besis for continuing reclountion sction eqndnst tha ba:s
or vhcther the payce oliould be held 11able for refuad of the emount
diavolved.

Ly Aet Yo. 713, Lawa of 1962. pane 15, the Uniforn Cormizrcinl
Code wan adopted by the fitato of Ceowpin, effective Janusry 1, L5GA.
Section 109A-1~201 liota peneranl dofinitions vwith cubasection (43)
rending ca follount ‘'Uunsuthorized sisncture ov indorusemont rioans ona
node without sctual, inplicd or apparent auchority and iacludes a
forgory,” Scction 1C9A-3-404, also cpplicsble in tiio ceco, veada, 1n
pertinont part, as follows

Unauthoriced nicnnturea,—~(l) Any imauthorized
piguatuss 18 weoily incporative o3 that of the person
vhoso nene 19 sigucd unlens he rectifice 4i¢ or io pro-~

. eluded frca denying it Lut it opervates as tho siznature '
of the wmauthorized oiaonar in faver of eny porgson vho in hd
gvod faith pays the inotruicat or tolien Lt for value.
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Thore is nothing in the rccord to nhow that prior to the
negotiation of the check the payes had authiorized auyone to use the
rubber~atamp impreasion of his cipgnature to endorse «i- negotiate the
check, Wnila guch endorecnicat on the check nay net bo considered a
forgjery it vaas without question an "unautiorised signature® within the
weaning of the above quoted laws oo av to preclude tho pasgane of valid
title to the sccond endorsor, the Hational Eank of Port Venuning,

The eabjact chock doeos nat Lear & henduritten £irat andorsexent
but a rubbore-stamped endorgenment whideh hy dtself should have placed tho
eudorsing bank on notica that the prescentur way not have had vilid
titla to the cheelzs Genorslly, it is corvon knouledre that while
organicaetions, businecos fiima, ete., util.ce rubber ctanps to endorsa
checks, only in rarc instances does a porson not anting in a business
copacity use a rulber ataap tn cndorse a cheeks Inasiuch az the check

- vwaz drawva to a payee whose address ia showm on the tYece of the check es

Opelika, Alabaun--an out-of-ntate addrese insofar an thc endorsing bank
twas concernad-—and piuce the ciicck did not bear a henduvitten endiornac-

nent and vas for a cornaratively substuntinl acoimt,. it 49 our vicw that
the endorsing bani friled to ciercise thut donvee of care which nornally

would be reguired under ouch civauwasotances for identiiticctior of the
presonter of the check as tho payeu, lote in this comwcetion that the

check: an all otlior Coverwment cucers bhears the printel tovda on the left
cido of the face theruof "RKiOW Y5 Ut LDORSIX o o RLGVINE IOZHITCICH \TICH,"

In other vordas, had tho baak carcfdlly ond p“udently rado an
cffort to idoncify tho precsonter of tha chcsk 4t would heve then
agcertained theot tihia presenter wan not {n foet the payea cnd, hence
avoided an unauthorized and wavful nceotintion o ¢ Covernmunt check.

" Vlo oea no nerdit in the ondorsing hant:'a contenticn that the payee
had an cbligatien to protect the rubber atadp of his cirnature fronm
unauthorired use, An unauthorized nenotiation of ona of his pay checla

by uveans of that ruvber stp could not be enticipated under normel cfr-

cuzntances an he could not foresoe the theft of cuch cheelr from a post
office box used joiutly by tho payece and asnother nilitory namser,
Moreover, tha fraudeiont nepotiation of the check vas r.ade poroible Ly

tha endorsing bank's failure to properly identify tho nacotiator of the

check rether then by ecn unauthorized endorscuant being placed en the
chaclis In this ccnnection, we invito your attention to the deainion of
tho Court of Appualo of Gurorpin in the cane of lure.r ve Guorvria Fover

Cocpany, 49 S.L, 24 668 (1Y48), which tmvolved a Ioracd chacs vuich wan *

cuched by a retieil ooteblichmant €or a prescater vao produced an

- 4dontification card ian the payce's rnano aund wiio was wearing a Georpgia
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Fover Company uniform with a cap which had a number copresponding with
* ¢tha nunber shown on tha check. In affirming the lover court's
Judgment, tha court ouid, in pertinent part, thate—

Vhen a oignoture ia forped or made without tha
authoxity of the porson whoze eirnature it pureorcs to
be, it 15 wholly inoporative, ‘and no right to ratsin
the instrunant, or to give a diicharge tuerefor, or to
enforce paynent thoreof angainst any part therate, can
be acquired through or ,ynder nuch cignature unle:s che:
party againat waou it is sought to cnforce ouch rEpist
ie precluded fron satting up- the forgary or uvant of
avthority., Code, § 14-223, A4cre are no allapapdoos

.+ 1u the petition of the plaintiff, and no cvidencee
offured by tue plaintiff, shovins any rerson why the
defendont 1s precluded frou cetting up the c¢llered
foraery of tlic indoroonent on tha check, Thatrcfoxe,
1f such indorneneat was a forgory, it was vholly
inoperative, and no right to enforce paynont of cho

check vas acquived hy tia plaintiff, o s« &

1o icoue on the quoation of forsnery was nade
. by the teatiiiony 4n the caaes ahe pleintifs rerely
shoved that he made a rensonabla effort to identd fy
the poroon for viwn he cashed tho chizek, ond tiut
ouch effort apparently faileds %he plaintif £ did uot
teatify that U, P, Dial, the puyco ol tho ciiacf: who
was in the court, vas tha man for whoa ho cashie]d tho
cacck, On the other hand, Dial tustificd that e Gid
" not receive the chnek, and did not cash it, and Jdid
not know who got the clicckt or how he pot 4t, and tic
} ke \vras pot in tovm on the day the check was catiyads
¢ ond that the siquature on the bacl. of the check vins
‘' unot hio, ond that ha did not nive_nny one perzisnion
i to_net hin checite (VRUOXDCOTiNg wduuds.)

/'!ho rights and liabilitice under thu lawa of Gaorila of cniovoors on
drreagulnrly negotiated cheekn are also discussed im Rossiell Lang v,
Cicincna and Soutiisrn ils Iialb lanl, 104 Ga. App, W1, L2 s.i. «nd 706
(961), e=d Yoteovidla Lanciny Lovq__)_ v, Pourth tational dank, 10 Ca.
Appc 1, 72 ﬁobo 328 (a911). '

' ifa have £ound no ‘Ceorgia casen involvidg o £nctunl. situstion in
ehich a rubber gtan) cadorsciient vng nado on a clieek im the sano manney
und under sinilar circuastances ad -in this casa, JKhwower, for guidanco
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+there arc other State cases which are relevant to the issue heroin.
In the case of Greshan feate Bank ve 0 aud K Conatruction Connzny,
‘370 P, 2nd 726 (1982) waich involved tha unautnorized uge of & ruoboyr
stawp irprosaion for negotintion of a chieck tho Court sasd, in
pertiuent part that—

It 48 arvgued that in supplying }MeXenna with a
rubbor ntanp bearing the nane and address of the
conatruction corpany, hoe was provided with the 10ans
of ondorasing paper and thus representing that he had
authority to do so. .Zhis doecs not constitute thn
crcation of an appearance of authority. Fhatevor
appearance of authority crosu frms tho use of the
rubbor steap vaa not created by thoe 0 pnd X Coiatruection
Corpeny} it was created Ly lelienaa hiwmsalf, Cortednly
tne nere furrnishing of a wrne and addrese ot by | t'no
cm.muv for wes dn 1en orvicy eld uot crmca v ML
ollle ruthority 0 msorea Guocld o Tee iva hind: .mu:
~for_tien, Uttaps OF tuin chsractor fre uwiad in vost
officcos she supplying of thaw signale nothine uwith
rospect to tha authority of those crplouyed to uza then,
Whero thore are otier factn fyos vhiiceh third perasons
night reeconwbly infer that authordty vas prantoed tae
principal may ba held liuble, (Underscoring cdded,)

Thera 11 eleo for censideration hérein the caso of P____ nale~flor~cn
Lraber Coc2any ve United Stavey druat Commany, 2064 Al 5 0 (1933), a3

Court puid, ciong other thingo, thot--

Obviourly, it cannot be hcld, in the cbuaonco of
ratificction or agtopnel, that the plaiatiff ic Lound
* by 1ts uaceser'n uncuthorised sct in suwreotitiously
. taking custo.acrs' checks, affixing rudbbor stanp
indovoencnts vith no sisuatures appecring thercunder,
and ncpotiating then over to tho credit of hio om
corporation, in vhich tha plaintiff had no otoci:, no
eontrol, or aveu knowledre of its exivtenca. 1he
very chavacter of tha rubbor wteup improuscion of the
pluintiff's nase was sufficient ovidenen to put the
dofendant on notice and on guard when theea checks .
were presented for paymeat, ® & # "

In cffect there wao forgory of an-indorscemont.

’ It was nado by a rubbor stanp Ly one vho had no right
to affir. the swio and by reans of which Schick
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’ succeaded in obtaining from tha appellaat wonoys which 4t
had cnllected for the plaintiff,

It acems to us there can be no aubstantial
difforence betwcen ar acturl forsing of a nane o a
chack as an indorsemaat by a pernon not autiorized to
wake the signature and the affixing of u nawg to a
chaclk as an iundorscueat by the usa of a yrubber starm
by a peraon not authorized to use it,

%he appellant Jdoes not demy colleccting tho monoy
on the indorscisut. It.van the eppellant's duty to
inquire ‘as to tho genuineness of tae plaintiff's
indorsencnt and the authority of Schick to divert to
his oun conpany, on a rubber atap indorsencnt of
plaintiff'a zace, fundo Lelonging to plaintiff, ‘e
failurc on tha pare of defendant to r:alic such inquiry
wvau a hreach of duty that it ovaed plaintiff, aad rade
it liablo to tho pluintiff for the vaount of tho chcelio
for 1:oncy veceived by tha dafondant to the woe of tha

) pl.nlntiff .

Addition=lly, noea Lucna Vista Cil Cormany ve Pari: "ank of Jan

Annalen, 160 P, 12 (J919) walcy elzo duvolved an urauthiorized uze of
a vulbor ctorp for the nagotiation of a.cl.ucits ‘e Court paid, cuwag

L

other thinps, that-- .

# ® & Decauce of the wwasthorized dirndorscenuent of
tho cheek by leper, pleintiff's title to the procecds
- of oald check did not payn to defendant vwhen ths latter
collectad tha prount thervcof fron the c aver's Lon'g
" but, dnactesd, it becana 1inbla to plalatiff for ti.at
ruch oIncy hod and received to and for tho usn of
plaintiff, * # # Ap wo vicw tho cvideace, and conastruo
the lew applicable to thin cnse, tiicre wag not the
slighteat cicuse for tho act of the dofendant bank in
80 accepting vaid chiecks As w0 have scen, titore uere
no pravious deolings bocause of viaich it night bLe
nisled. lewmpor said nothingg no inquiry was rude of
hin, Uithout any fault upon the part of pla‘ntiff its
property vao trlicn and attespted to be dingoced of by
ono haviop no authority uo to do. Jind tho defendsnt
banx _perfornied ite plain dusy heve, it youid irzve bean
' aaved froa 437 nrasent precicasiont, 6o lesmer vvould
ova baea tiesmrrad 1a biog wiainricl ciioia, K W W
Undurocoring udded,)
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' On tho baais of the above and aince ther: f{e nathing of record
to supporc a conclusion that tha payce was at fault in tho inproper
negotiction of rhe ori:;innl choeck, Lt 48 our vici that the kational
Bank of Fort Denning 1s logally liable under the Uniforn Cocnereial
Coda aa adopted by Georpia for the usrount it had collucted on thst
chicck, Accordingly, reclaszation ection againat the baniz on tho
oxriginal choclt should bo continued,

The original check and photoconpy of the subgtitute check topether
with tha filc are roturned for your furthor action in tha matter,

be Sincerely yours,

Paul G, Deabling

' Acting oomtrollcr Gonoral
of the United Lceetes
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